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introduced November 26, 1985 by
Councilman Barthelemy, seconded by
Councilman Salvaggio

Item No. 85-11-922
ORDINANCE NO. 1896

An ordinance establishing a moratorium on establishing and/br
ting group and/or community homes not specifically protected by
siana R.S. 28:380-478, in districts zoned A-2, A-6 and A-7.

BE IT ORDAINED by the Slidell City Council, that the estab--

lishment of group and/or community homes not specifically protected

rema
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Ry

Barb
Cler

ouisiana R.S. 28 80-478+1is hereby prohibited in districts zoned

A-6 and A=7. 'Said prohibition shall take effect immediately

ompliance with Section 2-11C of the City Charter and shall

in in effect until a new comprehensive zoning ordinance is

oved by the Slidell City Council.

ADOPTED this 17tlday of December, 1985.
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Richard B. Van Sandt
Councilman, District C
President of the Council
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Novemper 27, 1985

PUBLIC NOTICE

Item No., 85-11-922, an ordinance establishing a moratorium
on egfablishing and/or locating group and/or community homes not
specidfically protected by Louisiana R.S. 28:380-478, in districts

zoned| A-2, A-6 and A-T7.

A Pﬁblic Hearing will be held on said proposed ordinance
at 6:BO P.Mﬁﬁgh Tuesday, December 17, 1985 in the Council Chambers,

2055 |second St.

This proposed ofdinance is beingﬁpri@ted by title only as
required by Ordinance No. 1528.

CITY OF SLIDELL . - _

Barbapa Manteris Penton
' Clerk|of the Council

/)

Publigh: 12/3/85




THE CITY OF &[IDFLL

@anning @eparimeni

SALVATORE A. “SAM" CARUSO, MSW
. Mayagr

MEMO TO: JOHN BREWER - COUNCIL ADMINISTRATORQYQJ
FROM: PETER J. CIONI - PLANNING DIRECTOR g}*:

DATE: NOVEMBER 21, 1985
RE: GROUP HOMES

er the request of Councilman Barthelemy, I have reviewed State
egislation concerning group homes for the mentally and physically
andicapped and a recent U.S. Supreme Court ruling. (see the
ttached). It is my interpretation of State legislation that
iunicipalities must allow group homes in any residential district
hat also permits multi-family housing. Therefore, Slidell could
nly prohibit group homes in the A-1, A-2, and A-6 residential
roning districts. o
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According to an interpretation of the U.S. Supreme Court ruling
in +the Cleburne case, a community must permit group homes in
‘gny zoning district where similar uses are permitted. The court

1
|isted boarding houses, apartments, hospitals, and nursing homes
S similar uses. To adhere to this ruling, the City of Slidell
- would have to permit group homes in all but the A-1 and A-2
zoning districts.
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Attachment

. 2056 SECOND STR}EEST ® P.0.BOX828 @ SLIDELL, LOUISIANA 70459 © PHONE 646-4320/N.O. LINE 561-5647
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THE CITY OF SLIDFLL

(g)Zaniu'ng epartment

CARUSO, MSW

MO TO: REINHARD DEARING DATE: OCOTOBER 1, 1985
ELAINE GUILLOT
: éQ 4%7 RE: SUPREME COURT CASE ON

FROM: PETER J. CIONI GROUP HOMES

.ched for your information is an explanation of the recent
eme Court ruling effecting the right of local government
sdiction to exclude group homes for the mentally handicapped
1 certain zoning districts. “‘According to this ruling, groupn
s for the mentally handicapped can not be excluded from a

ng district if that same zone permits multi-family uses and
itutional uses such as homes for the aged and nursing homes.
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st June the Supreme Court threw out a $350,000 damage award

e

s

e - R, .
R A SR Lo ITTE aop, Srme A T M e VoS

Pty .'.-'.(‘5__'.

Bda

R,

e

R

A R ey

N e O B T
R R R

(i3]

e

e S AT AR

e

s
2cs.

Ry
S e A

g

VA

that a federal appeals court ordered the Williamson County,
Tennessee, planning board to pay to Hamilton Bank for blocking the
bank’s plans for g new residential subdivision. Hamilton Bank had
convinced a distrjct court jury that it was entitled to an award of
damages for the period that the county’s zoning restrictions had
frustrated its development plans, and the federal appeals court
upheld that judgment. The Supreme Court sidestepped the issuc of

“ whether local land use regulations may constitute a taking of

property without|compensation, leaving takings law in the state of

-confusion that has persisted since the Court’s 1981 decision in San

Diego Gas and Hlectric. .

In Williamson County Regional Planning Commission v. Hamilton
Bank of Johnson|Ciry (53 U.S.L.W. 4969), the high court ruled, 7
to 1, that Hamilton Bank’s claim for damages was premature
because the bank had failed to apply to the county zoning board of
appeals for variapces or to seek a damage award in state court under
the state inverse condemnation law. The Court concluded that these
two steps were npcessary before it could evaluate whether a
“temporary taking” had occurred.

The high court concluded that the county planning commission’s
denial of the approval of the proposed development did not
constitute “a fina decision regarding the application of the zoning
ivision regulations.” Without a “final, definitive
position,” the court was unwilling to consider whether the zoning
regulations went|so far as to have the same effect as a physical
taking of land that required compensation. In so ruling, the Court
indicated that a landowner must virtually “exhaust” the state and
local appeals before it would be willing to debate whether zoning
regulations can Have the effect of taking of private property.

Justice Brenna, in a concurring opinion joined by Justice White,

agreed with the majority's ruling that the case was not yet
reviewable, but noted that this did not indicate that he was departing
from the views He set forth in San Diego Gas and Eleciric; that
government must compensate landowners for regulatory takings.
Justice Stevens, also concurring, took a different view, noting that
“even though thdse controversies are costly and temporarily harmful
to the private citizen, as long as fair procedures are followed, I do
not believe therd is any basis in the Constitution for characterizing
the inevitable byproduct of every such dispute as a ‘taking’ of private
property.”

More information on the case will be included in a forthcoming
issue of Land Use Law & Zoning Digest. Also see “Planning
Practice” in the |August issue of Planning.

Zoning Banning
Retarded Invalidated

Last month the Supreme Court invalidated the Cleburne, Texas,
zoning decision that blocked a group home for the mentally retarded
from a ncighborhood where similar uses such as boardinghouses,
apartments, hospitals, and nursing homes were allowed by right.
The high count concluded that the city violated the egual )
protection clausg of the U.S. Constitution when it demcd'.a special
permit for a group home for the mentally handicapped without
demonstrating adequate reason for the denial. The Court invalidated
only the permit|decision, not the zoning ordinance. It concluded that
“the record does not reveal any rational basis for believing the
Featherstone (gioup) home would pose any special threat to .lhc
city's legitimate] interests.” The record showed that cit}{ ofﬁcx.a_lg,
denied the perniit on the basis of the neighbors’ “negative attitudes
o1 fears,” which “are not permissible bases for treating a home for

the mentally refarded differently from apartments, multiple .

dwellings, and }he like,” The other factors listed as the basﬁs for the

4
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permit denial —density, flood hazards, and traffic congestion—were
not unique to the proposed group home and did not distinguish the
home from the other permitted uses.

In striking down the city's permit denial, however, the court
rejected the federal appeals court’s conclusion that the mentally
handicapped should be given special status under the Constitution’s
equal protection clause. Typically, in equal protection challenges,
courts test only to see if a zoning restriction is “reasonably related”
to some public interest or objective. The Fifth Circuit, however, had
ruled that laws affecting the retarded should be subject to a more
exacting standard of judicial review. Under a tougher test, called
intermediate scrutiny, the city's zoning decision affecting the
mentally retarded had to serve “important” and “compelling”

" governmental objectives in order to be valid. Intermediate scrutiny

is applied to laws affecting groups that historically have been subject
to mistreatment on the basis of deep-seated prejudices (such as
women). After concluding that the meptally retarded were such a
group, the appeals court applied this stricter test to the Cleburne
zoning code. _

The Supreme Court rejected the appeals court's application of the

. intermediate scrutiny test for the ordinance, saying many of the past

prejudices have been erased by federal and state laws protecting the
rights of the retarded. The majority opinion held that decisions
about how to treat the retarded are “very much a task for legislators
guided by qualified professionals and not by the perhaps ill-informed
opinions of the judiciary.” .

The Court also concluded that their refusal to grant the retarded
the special protection of heightened scrutiny doesn't leave them
unprotected. According to the Court, legislation that discriminates
against the retarded is still subject to the traditional equal protection
test: that there be a rational relationship between the law and
legitimate government interests.

c Reppﬁs

Diane R. Carstens. Van Nostrand Reinhold Company, Inc.,
135 W, 50th St., New York, NY 10020, May 1985, 170 pp.
339.95.

This book examines design issues and guidelines for site
planning for housing for the elderly. The design guidelines
apply to many development types including low-rise, high-rise,
and mixed-use developments. The book presents case studies of
unique design solutions for entryways, parking, patios, roof-
top gardens, and recreational areas in housing developments
for the elderly.

Site Planning and

- Design for the Elderly

Zoning News is a monthly supplement to Land Use Law & Zoning Digest and the PAS
Memo, published by the American Planning Association. Separate subscriptions are
available for $25 (U.S.) and $31 (foreign). Isracl Stoliman, Exccutive Dircctor; Frank
S. So, Deputy Executive Director; Judith Getzels, Dircctor of Research; Sylvia Lewis,
Publications Director. o

Zoning News is produced at APA. Thomas P. Smith, Editor; Jim Hecimovich and
Adele Rothblatt, Assistant Editors,

Copyright © 1985 by American Planning Association, 1313 E. 60th St., Chicago, IL
60637. The American Planning Association has headquarters offices at 1776 '
Massachusetts Ave., N.W., Washington, DC 20036.

All rights reserved. No part of this publication may be reproduced or utilized in uny
form or by uny means, clectronic or mechanical, including photocopying, recording, or

by any information storage and retrieval system, without permission in writing from the .

American Planning Association.
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Nowviember 20, 1985

TO:

THE CITY OF &[IDFELL

@)g;cc o){ @iiy milarney

Peter Cioni, Director of Planning

FROM: Elaine‘w.‘

RE ¢ -

Guillot; .

Group Homes -

Planning Department

My File No.

Degr Peter:

2302.44

City Attorhey

Enclosed are copies of everythlng I have in my files on group

homes.

Sinjcerely yours,

C}?cw

Elaine W. Guillot

EWG/ k£

Eny

2055 SECONR

»

D STREET .

P.0. BOX 828

Please vall me if you need anything additional.

SLIDELL, LOUISIANA 70459 . " PHONE 504/643-3434
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violated due process when its zoning authorities responded

The apparent selective enforcement of a zoning and building
code was held not to deny equal protection.

3. Due Process

J.W. v. City of Tacoma, 720 F.2d 1126 (9th Cir. 1983).

While former mental patients do not constitute a suspect
class, the city of Tacoma, Washington, was found to have

to neighborhood opposition and arbitrarily denied a permit
to establish a group home for former mental patients in a
residential area. The court found the deécision to deny the
permit did not .relate to any of the substantial zoning
interests that justified the use permit's: dlscrlmlnatory
c13551f1cat10n

Butcher v. Detroit; 131 Mich. App. 698, 347 N.W.2d 702 (1984).

A Detroit ordinance requiring a valid certificate of approval .
or inspection before family residential structures may be sold ™
or transferred does not amount to an unconstitutional taking -
of property without due process. The state's Home Rule Act L.
gives the city sufficient police power to réquire that homes be - -
inspectedh to deter fraud and assist in enforcement of the building A
code

0'Neill v. Town of Nantucket, 711 F.2d 469 (lst Cir. 1983).

Fedefal Coﬁrt of Appeals held that where a video game. license
was revoked on policy grounds, procedural due process was not

'violated by denying the licensee the opportunity to cross-

examine adverse witnesses at the revocation hearing,therefore'
the right to examine and cross—examine witnesses at.a public
hearing depends mainly on whether administrative authority is
acting in a political/legislative capacity or in a judicial
capacity.

ntitrust

Legislation to end the penalty of treble damages against local
governments sued for antitrust violations is on its way to a
joint conference committee. After the Supreme Court decided in
Community Communications v. City of Boulder 455 U.S. 40 (1982)

that local governments are not protected from suits brought under /&agﬁbfd
antitrust laws, cities and county officials turned to Congress ‘}ﬂyy )
for relief. The bill makes it clear that treble damages cannot Uxiyﬂ%*)

be assessed against local governments when they create monopoly

situations under authority granted by the state to carry out
governmental functions. S. 1578, 98th Cong., 2d Sess. (1984)
(Now attached to H.R. 5712). C
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be fined not more than one thousand dollars, or 1mpnsoned for not more than six months, -

or both. = o
Acts 1983, No 659 § 1 eff Aug 1 1983
Source'

- Acts 1978, No 680 § 2
RS 28:44

The “office is authorxzed to estabhsh regulatlons approved by the department promul-
gated in accordance with"the requirements ' of -this Chapter-and the” Admi nistrative
Procedure Act and these regulatlons shall have the force ‘and effect of law

Source: BN
-Acts 1978, No. 630, § 2..
R.S. 28:452.

§ 444 Advertlsement and award of lease bid

The office and administrative units thereof are exempt from the requlrement of R.S.
39:195.1 or R.5.-39:1643 regarding advertisement and award of lease bids, except that
such exemption shall only be to lease privately owned bulldlngs or space for the purpose
of establishing residential living options. . .. - - . * -

Acts 1983, No. 659 § 1, eff. Aug 1, 1983

Source: *°

. R. S 28: 451

§§ 445 to 452 [Blank]

Acts 1982 No 538 amended and reenacted
this Chapter, vacating R.S. 28:445 to 28:447 and
28:452. - In addition R.S. 28:448 to 28:451, as
contained in the 1982 reenactment, were redesig-
nated as R.S. 28:441 to 28: 444 respectwely, on
authority of R.S. 24:253.

.--The further amendm'ent and reenactment of
.this Chapter by Acts 1983, No. 659 continued to
leave all these sectlon numbers vacant .

Sec.
475. Short title.
476 Declarat' on’ of pollcy

ooy

477 Definitions.
478 Promotlon of commumty based’ homes

445 and relating to, the Southeast Loumana Hos- : volume

§ 475. Short title

This Chapter shall be known and may: be c1ted as the Group Home for Handlcapped
Persons Act. H

gl .ui.l"l hATS4

thereof compnsed of R.S.:28:475 through R.S.
An Act to amend Tltle '28 ‘of the Loulsmna +28:478, to provide relative to the promotion.of
Revised .Statutes- of 1950 by adding thereto a --community facilities for the care of mentally and
new Chapter, to be designated as Chapter 5 physxcally handxcapped persons, to allow Small
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- commiinity homes fo be permitted in all residen “and otherwiss to provide With" respect therets]

. Injunction 2 T ’ Where plaintiff- alleged that city and ‘parish

RS 28475 - o MENTAL HEALTH

tial districts zoned for multiple-family dwellings, - Acts 1981, No. 892, eff. Aug. 2, 1981. - W0

§ 476. Declaration of policy it 3o
The legislature hereby declares that

: undings
and should not be excluded..therefrom because of their disabilities.. The Iegislatu%e
further declarés that the provisions of this Chapter are intended to secure to all of the
citizens of this state the right to individual dignity as provided in Article I, Section 8 'of
the Constitution of Louisiana and to protect the rights and promote the happiness and -
general welfare of the people of this state, To that end, the legislature hereby declares =
that the provisions of this Chapter are an exercise of the police power reserved to the

state by Article I, Section 4 and Article VI, Section 9(B) of the Constitution of Louisiana.

Added by Acts 1981, No. 892, § 1, eff. Aug. 2, 1981, ' I P
Library References L ... aforesaid state statute only requires that group
Mental Health ¢=31. ’ “"~ homes be permitted by right where the facility is

CJ.5- Insane Persons §8 58, 61. “.v: . " .to house “six or fewer handicapped ‘pecar s
N ©%a. oy -wo-n, Hays v. City of Baton Rouge, App.1982, 421 .
» -80.2d 347, writ denied 423 So.2d 1166, : -

Notes of Decisions

0

In general 1 2. Injunction 7 T
acted illegally in refusing to grant her an occu-
pancy permit for a home for retarded adults 'in
1. In general ) that the refusal was based upon an invalid ordi- .
City-parish ordinance, requiring an applicant nance, and wh.ere.plaintiff contended that the ...
for a “specia] home” permlt to obtain the signa- ordinance was in direct conflict with this section, o
tures of 51% of the owners and occupants of all  there was no need to prove irreparable harm in .
properties located within a 1,000-foot radius of injunction proceeding; the applicability of state : -.
the propdsed facility, was -not in violation of the law was the major issue at the injunction hear- .
Group Home for Handicapped Persons Act (R.S. ing and was an appropriate issue on plaintiff’s - .
28:475 et seq.) in relation to the particular com-  devolutive appéal from the denial of injunctive ...

. munity home in question; the applicant planned  relief. Hays v. City of Baton Rouge, App.1982,

to house seven mentally retarded adults, but the 421 So.2d 347, writ denie_d 423 So.2d 1166, -

As used in this"Chap.fér, lihles:s .'othéfwis'e clleaht'lif'indicatéd, ~thé'se words and '.p:hl.;aées Sw

§ 477. Dgfinitions . o L
have the following meanings: . .y

3

Bt

(1) “Community Home” means g facility certified, licensed, or monitored by -the
Department of Health and Human Resources to provide resident services and supervision
to six or fewer handicapped persons. Such facility shall provide supervisory personnel in
order to function as a single family unit but not to exceed two live-in persons. * +-. i

(2) “Department” means the Department of Health and Human Res:.qurces.._ )

(3). “Handicapped Person” means any person who has a physical or mental impairment
which substantially limits one or more of the following major life activities: 1) self care;
2) receptive or expressive language; 3) learning; 4) mobility; 5) self direction; 6) capacity
for independent living; 7) economic self sufficiency. This definition shall not include
persons handicapped by reason of drug abuse or aleohol abuse, nor shall it apply to
handicapped persons currently under sentence or on parole from any criminal violation or
who have been found not guilty of a criminal charge by reason of insanity. .. .. .. ...«
‘Added by Acts 1981, No. 892,'§ 1, eff. Aug. 2, 1981.7-7 %7 i 4 Mo e
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COMMUNITY HOMES FOR HANDICAPPED PE
~OTHER ‘HEALTH CARE OR TREATMEN
HEARINGS REGARDING APPLICATIONS

RSONS AND' CERTAIN
T* FACILITIES—PUBLIC
—NOTICE TO LEGISLA-

relatwe

' 28:478 (D) and fo amend and’ reenact R.8.’ 40: 2017 6,

commumty homes for handlcapped persons and certam other hea_lth care or

treatment fac1ht1es' to requxre the Department of Health and Human

apphcatrons for‘

Resources to notlfy legxs]ators of pubhc hearlngs regardmg

commumty homes and certam other health care or treat

ment famhtles in_
their dlstrlct, and to prov1de for related matters. o e ‘ :

Secno“ 1. R, s. 28: 473 (D) is hereby enacted o read : as follows. P )

" 8478, Promotxon of commumty based homes Y

D Whenever the department schedules a pubhc hearmg to revxew any

apphcatlon to open a commumty ho

me, the department shall notlfy each Z-

notlce shall be prov1ded at least f1ve calendar days “prior to the public 7’

hearmg.

Sectlon

follows: ‘ o B o

§2017.8. Acceptance of federal funds
A.

The department may accept on behalf of the state any federal funds

made to assist in meetmg the cost of carrymg out the purposes of any part of
this Chapter.

Moneys recexved from the federal government for a

construction project approved by the surgeon general of the United States

190
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1985 REGULAR SESSION, Act 522

.snall be used solely for the payments to eppli_.can_tg._for_._wor}(_performed_.end“

Poegpi

,purchases made, m carryrng out approved pr01ects.

»wnenever the department schedules a public hearing to review &0y,

application for a.finding of oon_formity pursu.ant to the prows;ons_o; Section

41120 of tm boc1a‘ Secx.mty ALt, as amended, the department éhall notify

each 1eg1slator whose d1str1ct emcompasses the proposed locatlon of the

facility. .The notlce shell be provxded at least five calendar days prior to the

public hearing. . POT IR SOV S LI DN SR PP R O L

Section 3. This Act shall become. effective upon signature by the governor

or, 1f not signed by the governor, upon explratron of the time for bills -to become

law without sxgnature by the governor, as provided by Artlcle I, Section’ 18 of the
Constitution of Louisiana. e e wn mempoenonat

Approved July 12, 1985. - © Ce e et

NULLITY oF DONATION INTER VIVOS OF - »
’ ENTIRE PATRIMONY .

. ACTNO.52Z .,

SENATE BILL NO. 199,

AN ACT :-_..: .~.-.-;';-=.~-:
To amend and reenact C1v11 Code Art. 1497 ’ elatwe to donatlons tnter vrvos of a
tionor's entire patrxmony, to authorrze d donor to. clalm 1mmovab1e property
in the hands of the donee sub]ect to any real nght held by a thll‘d party whlch

was created by operatlon of law or by onerous title; to prov1de accountabxhty

by the donee or hrs successors by gratuxtous tltle for any dlmmutlon in value

of the property; to provide for appllcablllty of the retroactxve prov1510ns, and

- o B T T F PR T

to provide for related matters. o
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this obligation being reciprocal. This recipro-
on is limited to life's basic necessities of
clothing, shelter and health care, and arises only
roof of inability to obtaln these necessities by other

or from other sourees.

this, I do not think you can limit this to the

patricia c. pentonx

- F pierre 'ivauJaic+ - elaine w. gui“o{:* -

l-\waq 100 at eig"atl'n ave. p. o. A’nawer 367 covington, louisiana 70434

marian m. livaua]aif:+

802-7870 n.o. 821-0088

* Slic:'e“ ©-

5 Lowo-

vth avenue p. o. box 870 slidell, lovisiana 7O450~=

643-6440 802-3234
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The fdllowing is a suggestion for the definition section:
"Except|when the context clearly indicates

otherwise, as used for the purposes of this

Code:

"Relative" means a spouse, ascendant, de-
scendant, brother or sister, aunt or uncle.

I hope this helps.
Sincexely yours,
Paéri&ia C. Penton

PCP /dk ' _ T -

File: _ . ' : | -
AI_J:OE\Dl L \/AU DA'S 6" @UH_LOT | a partnem'!-aip oF pro]cessional law corporations

Coving!:on 1 u s higl\waq 190 at eiglﬂ:]’u ave.  p. o. draver 367 covington, lovisiana 70434 802-7870 n.o. 821-0088

\)Iu.Je” - 5 boswo rL'x,uvanuc p. o. Lox 870 cliJu”, lovisiana 70458k 645-6440 802-3234
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School ]

istrict’s 1980 student population was
59.2% black, 37 out of its 55 school counselors .

were white. Stuart Marsh, a white counselor,

was demoted in 1|
a result
designed to maint!
counselors in th
system.|The AAF
lective pargainin
school b

ain a specified quota of black
1e Flint secondary school
was part of a 1979-82 col-
g agreement between the

ard and the United Teachers of Flint.

Marsh brought suit under 42 USC § 198, con-
tending tthat the demotion constituted reverse

discrimination vi

olative of equal protection.

The Unjted States District Court for the

Eastern|| District
decided
despite
porary measure at
trusive than quot
recruiting black ¢
used to rectify pas
felt bound by the
Brattony. City of
cert de

separat

104 S Ct

lists fon

of Michigan reluctantly

the demotion was constitutional
uling that the AAP was not a tem-

nd that other means less in-
as, such as an emphasis on
ounselors, could have been
t discrimination. The court
Sixth Circuit’s decision in
Detroit, 704 F2d 879 (1983),
703 (1984), upholding the

black and white officers

Detroit ‘Jol‘ice Department’s AAP establishing

respecti

g promotions from sergeant to lieute-

nant. Mgrsh v. Board of Education of City of

Flint, 581 F Supp
Mun Corp §§12.1

614 (1984). [See McQuillin,
82,12.140, 24.431 (3rd Ed).]

City Liable for Dumping Raw Sewage into

River: In| October

1975, the City of Spokane,

“Washington deliberately discharged 100
million gallons of untreated sewage into the

Spokane|River to

allow the construction of a

new sewage treatment plant for the city. This
discharge of raw sewage severely polluted a
nearby alvtificial lhke whose waterfront had
been de |‘eloped with lakefront homes. The
homeowners brought suit to recover damages

for loss ;

of the use

and enjoyment of their

lakefront’Eroperties and lifestyle as well as the

mental di

tress they suffered as a result of the

pollutionl Afﬁrmin‘g the trial court’s award of

$245,000|against

the city, the Washington

Supreme |Court concluded that the discharge

of raw se

age con

stituted a blatant viclation

980 to classroom teacher as .
of an affirmative aciton plan (AAP)

of the city’s waste discharge permit issued pur-
suant to federal and state clean water legisla-
tion. See 33 USC §§ 1251-1376; Rev Code
Washington §90.48.010 et seq. This wrongful
discharge amounted to a statutory nuisance
for which the city was responsible, entitling

~ the injured homeowners to a recovery of

damages. See RCW § 7.48.010 et seq.
Moreover, although the decision to dump raw
‘sewage to facilitate construction of the new

© treatment plant involved the exercise of expert

judgment, it was not a basic policy decision
falling within the doctrine of governmental im-
munity from tort liability for discretionary
acts. Moitke v. City of Spokane, 678 P2d 803
(1984). [See McQuillin, Mun Corp §§ 53.04a,
63.138 (3rd Ed).]

Publicly Funded Home for Mentally Retard:.

i ed not Exenipt from Local Zoning: The Macon

Association for Retarded Citizens, a govern-
mentally financed nonprofit corporation,
wanted to build group homes for the mental-
ly retarded in single family residential areas

- of Macon and Bibb County. However, the coun-

ty zoning ordinance narrowly defined the term
“family” as including no more than four
unrelated persons. Macon unsuccessfully peti-

tioned the county planning and_zoning com-
mission to exempt publicly funded group

homes under the Georgia'Community Services

Act for the Mentally Retarded, Off Code of Ga

Ann § 37-5-1 et seq., from compliance with

county zoning restrictions. Affirming the com-

mission’s action by a 5-2 vote, the Georgia
Supreme Court acknowledged that state

government and its agencies are immune from

local zoning regulations. However, property

owned by. a nonprofit corporation is not im-

mune even if the corporation is performing ser-

vices of governmental nature, at least absent

a clear expression of legislative intent to the

contrary. No such expression of legislative in-
tent can be found in the Community Services

Act for the Mentally Retarded. Macon Ass'n

for Retarded Citizens v. Macon-Bibb County

Planning & Zoning Commission, 314 SE2d218

(1984). [See McQuillin, Mun Corp §§ 25.15, -
25.128b (3rd Ed).]

“This publi“cation is des

igned to provide accurate and authoritative information in regard to the subject matter covered.

It is sold wﬂ, h the understanding that the publisher is not engaged in rendering legal, accounting, or other professional

service.”—From a De

claration of Principles jointly adopted by a Committee of the Americar Bar Association and
3 Committ'Te of Publisihefs. '

—
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Barry Brupbacher e e
. Box 828 - e e e e
ell,,Louisiana TOASD o s e

Re: flanning'Department s e et e,
Our File No. 2302.44

Deay Barry:. e e ' _

This| is to reply to your request that I review Ordinance #1681
in light of the recent Cleburne case. ... e :

The moratorium on community homes in A-2 and.A~6 districts seemé\
to qe valid provided that.the ordinance.serves important govern=
mental interests and that .the. ordinance is substantially related

to he achievement of those interest. = = .

In-any event, some factors will not. withstand judicial scrutiny;
such| factors include: the.attitude of a majority of property
ownﬂFs near the site of the home. or the concerxrn for the fears -
of & : '

ny residents in the neighborhood. . .-
Ifnjhe objective of the ordinance is to avoid undue concentration
oftﬂbpulatioh,'the moratorium. in A-2.and A-6 districts is wvalid.
Howéwer, if the objective is to lessen. traffic in the streets,
or to ensure safety from fire, or to protect the serenity of the
neidhborhood or protect residents. from harm, the moratorium
wouﬂd not be valid without.a showing that community homes and = .
the'E residents pose an actual threat to those objectives. . Mosé
1ikély,those objectives would not withstand scrutiny.

The moratorium in A-7 districts appears to be illegal. LSA-R.S.
28:4/78 provides that community homes are permiteéed by right in
all |residential district zones for multiple. family dwellings.
Thatl provision is a matter .of statewide policy and. the fact that
the lprdinance allows community homes which are specifically pro-

tected by LSA-R.S. 28:380-478 should make no difference as to the
illegality of the A-7 district prohibitiom. . = . . ...~ A .

XX
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C o C
Tormas P Lornso

ATTORNEY & COUNSELOR AT LAW
2254 FIRST STREET

P. O. BOX 160 4

SLIDELL, LOUISIANA 70459-1689

CATHERINE L|| BARTER (504} 641-1558

(LA, & MISS.)
NEW ORLEANS:

(504) 525-8739
CAROL H. GARUSO ’
NOTARY PUBLIC

Aprfil 23, 1984

Mr.|Barry Brubacher
P.Ol Box 828
Slidell, Louisiana 70459

Re:|| Zoning Ordinances ' . | S
Mentally Handicapped Persons A ’ -

Dear Barry,

I thought you mlght be 1nterested in knowing of a case

‘recently decided in the Fifth Circuit, Cleburne Living Center,
Incy v. City of Cleburne, No. 82-1565, which dealt with the
zoning ordinance permitting apartment houses and hospitals...

or homes for convalescents or aged, other than for the insane
or-feeble minded. The ordinance was held on its face and as
applied to deny equal protection to the "quasi —-- suspect" class
of mentally handicapped. persons.  As you can imagine, this is

an lmportant decision considering it was decided by a U.S. Appel-
late Court rather than a State Court and because it extends
protection of a "quasi -- suspect" class to mentally handicapped

persons.

‘I trust you will find this case of interest.
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' CLEBURNE LIVING CENTER v. CITY OF CLEBURNE, TEX.

CLEBURNE LIVING CENTER, iNC., et
al., Plaintiffs-Appellants,

V. .
CITY OF CLEBURNE, TEXAS, et al,
' Defendants-Appellees.:
No. 82-1565.

United States Court of Appeals,
Fifth Circuit. :

March 5, 1984.

Suit was brought challenging validity
of zoning ordinance excluding mental retar-
dates’ ‘group homes from permitted uses in
“apartment house district.” The United

‘States Distriet Court for the Northern Dis-

trict of Texas, Robert W. Porter, J., en-
tered judgment denying plaintiffs relief,
and they appealed. The Court of Appeals,
Goldberg, Circuit Judge, held that: (1) zon-
ing function of city council was not within
a “program or activity” subject to provi-
sions of Revenue Sharing Act; thus, zoning
ordinance could not be challenged under
the Act, and (2) zoning ordinance was un-
constitutional on its face and as applied
under intermediate serutiny equal protec-
tion analysis. :

Affirmed in part and reversed and re-
manded in.part.

1. United States ¢=82(2)

Zoning function of city council was not
within a “program or activity” subject to
provisions of Revenue Sharing Act; thus,
zoning ordinance excluding mental retar-
dates’ group homes from permitted uses in
“apartment house district” could not be
challenged under the Act. 31 U.S.C.A.
§ 6716.

2349

9. Constitutional Law &=213.1(2) - |

Three degrees of scrutiny are applied
by courts in analyzing statutes challenged
under equal protection clause: if a legisla-
tive classification disadvantages a ‘‘suspect
class” or impinges upon exercise of a “fun-
damental right,” then courts will employ
strict seritiny and statute must fall unless
government can demonstrate that the clas-
sification has been precisely tailored to
serve a compelling governmental interest;
if the classification, while not facially invid-
jous, nonetheless -gives rise to’recurring
constitutional difficulties, it will bg treated
under intermediate scrutiny and statutory
classification must serve important govern-
mental objectives and must be substantial- .
ly related to achievement of those objec-
tives in order to withstand such scrutiny; if
neither strict nor intermediate serutiny is
appropriate, then statute will be tested for
mere rationality. U.S.C.A. Const.Amend.
14. " :

3. Constitutional Law ¢213.1(2)

Mentally retarded persons are 2 “qua-
si-suspect” class and laws discriminating
against the mentally retarded should be
given intermediate scrutiny. U.S.C.A.

' Const.Amend. 14.

4. Constitutional Law &228.2

Zoning ordinance excluding mental re-
tardates’ group homes from permitted uses
in “apartment house district” was unconsti-
tutional on its face and as applied under
intermediate serutiny equal protection anal-
ysis. ‘U.S.C.A. Const.Amend. 14.

5. Constitutional Law &42.2(2)

Organization which aimed to improve
welfare and treatment of the mentally re-
tarded, which never identified any individu-

Synopsis, Syllabi and Key Number Classification

"COPYRIGHT @ 1984

by WEST PUBLISHING CO.

The Synopsis, Syllabi and Key Number Classifi-
cation constitute no part of the opinion of the caurt.
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als who actually desired to live in mental

retardates’ group home and W
prove 8 sufficient in \
ests, Jacked stan
tionality of zoning ordinance €
mental retardates’ group ‘home
mitted uses in “apar
in its own right or asare

members.

presentative of its

——————

Appeal from the United States District
Court for the Northern District of Texas.

Before CHARLES CLARK, Chief Judge,
GOLDBERG and POLITZ, Circuit Judges.

GOLDBERG, Circuit Judge:

The segregation of one group. from the
rest of society has been the historical
benchmark of unfair discrimination in this
country. Such segregation perpetuates

. hillip Roos, stated al triak:
A: Essentially mental retardation is 2
probient of learning. 1118 manifested particu-

larly in difficulty with abstract thinking judg-
ment and problem solving and includes social

adjustment and economic productiv'\ty.
Q: How do you decide if a person is men-
tally retarded?

A: We use basically th
ured intelhgence, adaptive
- cal classification.

1. As an expert Dr. P

ree criteria: Meas-

mental retardation?

A: Very delinitely. There is
bility among retar
est level of mental retardation,

false stereotypes about the
and leads to 2 virtual caste syste
Thus, blacks were unable

ist stereotypes SO long as
e neighbor-

jury to its own inter- misconeceptions.

ding to challenge constitu-  to disprove rach
xeluding  they were excluded from whit

s from per- hoods and their children were
tment house distriet”  segregated schools.

behavior and medi-

a wi.d; varia~
ded individuals.” The mild
referred to as

C
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exiled group

m built on

isolated in

Moreover, the effects of such segrega-

tion are especially pernicio
cust group lacks the politi
sist unfair categorization. G
earefully gserutinized legislatio
criminates
groups, for under those
danger is gred

us when the out-
cal power (o re

ourts have
n thats dis-

against pqlitica\ly impotent
circumstarices the
t that the statute will reflect

and enshrine untrue stereolypes.

Tn the present casé
the isolation of just 8
mentally retarded, i.e. persons
certain learning
be distinguishe

ueh &

profound mental retardation.
these two catego

we are faced with

group——the
who possess

disorders ' but who are to
4 from the wmentally 0L

1Q below 20.

ri¢s combined include only

about five percent of the population:

Trial Transcript at 137-38, 140.

2. Dr. Roos also explained that
tion is not 2 mental illness.

mental retarda-

0: Is mental retardation a type of mental

iliness?
A: No, sir- It's an

tion requiring entirel

A: Mental retardation is

Q. Are there different degrees OF levels of deficit in intellectual development

: adaption. 11§ onset is sometimes
primarily an edu-
And, (raditionally
hich I mean there may
but to date it is not 8

or during childhood. 1tis
- cational type of problem.
itis 'xrre_versible. By w
be some amelioration,

entirely different condi-
y different approaches.

Q: Well, how do they differ?

a problem of a
and social
from birth

mild mental retardation, these are individuals

whose intelligence is roughly between a0 1Q curable condition.

of 50 and an 1Q of 70. This includes approxi Mental illness, on the other hand. is a disor-
) der of thinking, of emotions and of behavior.

mately eighty-nine percent of al

} mentally re-

{t can occur anytime |

rarded people. Roughly nine out of ten men-
tally retarded people are mildly retarded. pcriod‘of normal developm
1Q's of rough- ly a psychiulric,

Moderate mental retardation,
ly 35 to 50, include six pereent O
tion. Severc mental retardation,

f the popula-
1Q's2010 35, is potentially ¢

problem, and often it is rev
urable in many cuses.

n life, often after a

ent. Wtis primari-

rather than an educational

ersible. ‘That is. it




" CLEBURNE LIVING CENTER v. CITY OF CLEBURNE, TEX.

A zoning ordinance of Cleburne, Texas,
excludes mental retardates’ group homes
from the permitted uses in the “apartment
house district.”” The owners of a proposed
group home challenged the ordinance un-
der the Federal Revenue Sharing Act and
the Equal Protection Clause of the Four-
teenth Amendment. We reject the Reve-
nue Sharing Act claim, because zoning was
not a “program or activity” receiving fed-
eral funds. In evaluating the Equal Pro-
‘tection claim, we hold that mental retar-
dates constitute a “quasi-suspect”’ class;
and, therefore, we test the ordinance ac-
cording to the “intermediate” level of seru-
tiny estublished by the Supreme Court.
Because the city has failed to prove that
the ordinance substantially furthers a sig-
nificant governmental interest, we hold
that the ordinance violates the Equal Pro-
tection Clause. '

I. FACTS v
In July, 1980, Jan Hannah purchased a
house at 201 Featherston Street in Cle-
burne, Texas. Hannah is the Vice Presi-
dent and part-owner of Cleburne Living
Centers, Ine. (“CLC"), a Texas corporation
organized for the purpose of establishing
and operating supervised group homes for
the mentally retarded. Hannah bought the
Featherston -house for the purpose of leas-
- ing it to CLC for the operation of a group
home, classified as a Level 1 Intermediate

Care Facility. '

The home would house thirteen men and
women who are mildly or moderately re-
tarded. They would receive twenty-four
hour supervision from CLC staff members,
working eight-hour shifts. In addition to

Trial Transcript at 138-139.

2351
handling some cooking and cleaning, the
staff would work with the mentally retard-
ed residents to train them in such skills as
dlitchen management, maintenance, per-
sonal budgeting, meat preparation, academ-
ics related to independent living (such as
how to read classified advertisements for
jobs and housing), and the use and enjoy-

ment of leisure time activities.” 3 Aninter-
disciplinary team of staff workers would
prepare an individualized program for each
resident, based on his or her particular
needs. The residents: would have: jobs in

_ the community and in a work activity cen-

ter. They would probably not have private -
cars. Their.stay at the home would be
voluntary, and the length of the stay inde-
terminate.

As a Level I Intermediate Care Facility,
the Featherston home would be subject to
extensive regulations and guidelines estab-
lished and administered by the United
States Department of Health and Human
Resources, the Texas Department of Hu-
man Resources, the Texas Department of
Mental Health and Mental Retardation, and
the Texas Department of. Health. CLC
plans to comply with all applicable and

" yalid statutes, regulations, codes, and ordi-

nances. Cleburne, supra note 3, at §,
Finding 20.

For mentally retarded persons living in
the 1980's, the existence of group homes is
critical to assimilation into the normal cul-
ture. As the trial court found,

‘Group homes currently are the prinei-
pal community living alternatives for
. persons who are mentally retarded. The
availability of such a home in communi-
ties is an essential ingredient of normal

3. Cleburne Living Center v. City of Cleburne, No.
CA 3-80-1576-F, slip op. at 7, Finding 23 (N.D.
Tex. April 16, 1982).
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living patterns for persons who are men-
tally retarded, and each factor that
makes such group homes harder to es-
tablish operates t0 exclude persons who
are mentally retarded from the communi-
ty.
Cleburne Living Center V. City of Cle-
burne, Supra note 3, at 9, Finding 30. At
present, there are no group homes or hospi-
tals for the mentally retarded in Cleburne.
One is located in Keene, Texas, approxi
mately 15 minutes by automobile from Cle-
burne.

[l THE ORDINANCE
Section 8 of Cleburne’s zoning ordinance

lists the permitted uses in 2 district zoned
R .
1. Any use permitted in District R-2.
9. Apartment houses, oF multiple dwell-
ings.
3. Boarding and lodging houses.
4. TFraternity or sorority houses and
dormitories.
5. Apartment hotels.
6. Hospitals, sanitariums, nursing
homes or homes for convalescents OF
aged, other than for the insane or feeble-
minded ©F alcoholics or drug -addicts.
q. Private clubs or fraternal orders, ex-

cept those whose chief activity is carried
on as a business. -

8. Philanthropic or eleemosynary insti-

tutions, other than penal institutions.

9. Accessory uses customarily incident
“to any of the above uses. ...
Id. at 4, Finding 12 (emphasis added).
Section 16, subdivision 9, of the same
ordinance requires that special use permits

be obtained for w«hogpitals for the insane OF
feeble-minded, or alcoholic or drug addicts,

C
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" or penal or correctional institutions” that

are to be operated anywhere in the city.
Id. at b, Finding 13 (emphasis added). Be-
cause the Featherston house 18 Jocated in
an R-3 zone and, more generally, because
it is located anywhere within Cleburne, its
use as a group home is not automatically
permitted but requires 2 special use permit
from the Cleburne City Council. Under the
zoning ordinance, each special use permit is
yalid for only oné year;, SO the owners of
the Featherston house would have 4o’ reap-
ply year after year. :

-

1L PROCEEDINGS BELOW

On July 28, 1980, Hannah applied for &~
special use permit. The Cleburne Planning
and Zoning Commission held a hearing and
denied the permit. On October 14, 1980,
the City Council of Cleburne held 2 public

“hearing on the permit application and again

voted (8-1) to deny the permit. The Coun-
cil members considered the following fac-
tors: .

1. the attitude of a majority of owners
of property located within two hundred
(200) feet of 201 Featherston;

9. the location of a junior high school
across the street from 201 Featherston;

g concern for the fears of elderly resi-
dents of the neighborhood;

4, the size of the home and the number
of people to e housed;

5. concern OVer the legal responsibility
of CLC for any actions which the mentally
retarded residents might take;

6. the home’s location on 2 five hundred
(500) year flood plain; and

1. in general, the presentation made be-
fore the City Council.
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After exhausting administrative reme-
dies, Hannah and the CLC sued for injune-
tive relief and damages, in the United
States District Court for the Northern Dis-
trict of Texas. They were joined by the
plaintiffs Johnson County Association for
Retarded Citizens (JCARC) and Advocacy,
Inc. in asserting the constitutional rights of
mentally retarded persons who were poten-

" tial residents of the faeility. JCARC is an

organization that aims to improve the wel-
fare and treatment of the mentally retard-
ed. Advocacy, Inc. is a non-profit corpora-
tion that provides legal services to develop-
mentally disabled persons.

The defendants in the suit include the
City of Cleburne and individual city em-
ployees and council members. After a
bench trial, the district judge entered judg-
ment denying the plaintiffs relief on each
of the grounds they had claimed. This
appeal follows.

IV. ISSUES ON APPEAL

The plaintiffs raise various challenges to
the zoning ordinance on its face and as
applied. They ‘argue, first, that the ordi-
nance and the special use permit denial
violate the Revenue Sharing Act which pro-
hibits discrimination against “otherwise
qualified” handicapped people. 381 U.S.C.
§ 1242(a)(1) (1982), recodified al 31 U.S.
C.A. & 6716(b)(2) (1983).

The plaintiffs also claim that the ordi-
nance and its applieation violate the Equal
Protection and Due Process clauses of the
Constitution.t! We find the Revenue Shar-

4. The plaintiffs assert that the ordinance vio-

lates Due Process in two ways. The distinctions
drawn in the statute are allegedly arbitrary.and
capricious, thus failing to mect the minimal
rationality requirements set out in Village of
Euclid v. Ambler Realty Co., 272 US. 365, 47
S.Ct. 114, 71 L.Ed. 303 (1926); see also Moore w.

C
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ing Act claim unconvincing in the circum-
stances of this case. However, we hold
that the Cleburne ordinance, both on its
face and as applied, denies equal protee-
tion. Therefore, we need not address the
other constitutional claims. The one tan-
gential issue that is worthy of note is the
defendants’ argument that JCARC lacks
standing to prosecute this suit. Given the
specific facts of this-case, we agree. That
determination does not affect our decision
on the merits, however, for the other piuin;
tiffs remain in the suit. it

-

V. REVENUE SHARING ACT

[1] The plaintiffs argue, first, that the
zoning function of the Cleburne City Coun-
cil is within a “program or activity" subject
to the provisions of the Revenue Sharing
Act. 31 US.C.A. § 6716 (1983). We disa-
gree. As the trial court held, clear and
convincing evidence proved that federal
funds were not used to finance the zoning .
activities of the City Council. See 31 U.S.
C.A. § 6716(c)(1); see also North Haven
Board of Education v. Bell, 456 U.S. 512,
102 S.Ct. 1912, 1926, 72 L.Ed.2d 299 (1982)
(“program or activity” language in Educa-
tion Amendments of 1972 makes their cov-
erage program-specific); Brown v. Sibley,
650 F.2d 760, 767 (5th Cir.1981) (receipt of
federal financial assistance by multipro-
gram entity, for application to certain pro-
grams or activities, does not bring entire
entity within the reach of Section 504 of
the Rehabilitation Act); Board of Public
Instruction of Taylor County v. Finch,

City of East Cleveland, 431.US. 494, 97 S.Ct.
1632, 52 L.Ed.2d 531 (1977); Necrow v. City of

© Cambridge, 277 U.S. 183, 48 S.CL. 447, 72 L.Ed.
842 (1928). Moreover, the plaintiffs allege that
the statute is unconstitutionally vague. See Pa-
pachristou v. Cily of Jacksonville, 405 U.S. 156,
92 S.CL. 839, 31 L.Ed.2d 110 (1972).
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414 F.2d 1063 (5th Cir.1969) (multiple pro-
grams in Pitle VI context).

The plaintiffs claim, however, that the
City Council jitzelf is an activity receiving
federal funds, because it decides which spe-
cific city programs will ultimately receive
the monies. Therefore, every action of the
City Council (including zoning) is subject to
the requirements of the Revenue Sharing
Act. Cf. Grove City College V- Bell, 687
F.2d 684 (3d Cir.1982), cert. gm-nted
G.S. — 103 S.Ct. 1181, 76 1L.Ed.2d 429
{(1983) {entire college a ‘‘program or activi-
ty'™ in Title IX case). We are not willing to
make that leap in the eircumsfances of the
case. Even if we assume that the City
Council’s function in disbursing funds sub-
jected those decisions to the Revenue Shar-
ing Act, there was no apparent link be-
tween that function and the Council's func-
tion in making zoning decisions. These
were two entirely separate powers and
should be considered separate programs.

We do not hold that a City Council could
never be a single program 0T activity. We
merely hold that those conditions do not
exist in this case’ :

PRSI

V1. EQU_AL_PROTE(;?_IQN;

121 The real problem with the Cleburne
ordinance is that it denies equal protection
both facially and as applied. In recent
years, the formulaic analysis of Equal Pro-
tection claims has produced three degrees

5. This case is distinguishab\le from Grove City

College, supra. where the college was considered
a single “program orf activity” under the Educa-
tional Amendments of 1972 becausc students
received federal tuition aid. The aid, which was
not earmarked for any specific program 68
F.2d at 696-97, would conceivably have ulti-
mately funded every program in the college:
but the case reveals no attempt by the school to
prove that certain programs were not funded.

Instead, the college argued that the funding was .

CENTER v. CITY OF CLEBURNE, TEX.

of serutiny for courts to apply in analyzing
challenged statutes. The levels are gerer
ally called wstriet serutiny,” sintermediate”
or “heightened” serutiny. and “rational re-
view," see Plyler v. Doe, 457 U.S. 202, 102
§.Ct. 2382, 2394-96, T2 L.Ed.2d 786 (1982);
the choice among the three levels depends
upon the naturé of the statute in question.
If the legislative classification disadvan-
tages & “sugpect class” © or Impinges upon
the exercise of a «“fundamental right,” then
the courts will emplby strict ~scrutiny.
plyler v. Doe, supT 102 S.Ct. at’ 2394-95
and nn. 14, 15 The statute must fall un-
less the government can demonstrate that
the “classification has been precisely tai-
lored to serve'a compelling governmenml
interest.” Id. at 2395.

If. the “olassification, while not facially .
invidious, nonetheless give[s) rise to recur-
ring constitutional ditficulties,” id., it will
be tested under intermediate scrutiny.
Such difficulties arise, for example, when a
statute diseriminates against 2 class which
shares some of the characteristies of the
suspect classes. See id. at 2395-9T; Trim-
ple v. Gordomn, 430 U.S. 762, 767, 97 8.Ct.
1459, 1463, 52 L.Ed.2d 31 (1977) Tribe,
American Const'it-utional Law, 1090
(1978). To withstand intermediate seruti-
ny, the statutory classification must serve
important govemmental objectives - and
must be substantially related to the ac -
hievement of those objectives.” Craig v.

indirect, going 0 students rather than any pro-
gram of the college itself. Id.

6. The courts have identified 2 number of classi-
" fications as inherently suspect. See, &8
MclLaughlin v Florida, 379 U.S: 184, 85 S.Cu
283, 13 L.Ed.2d 222 (1964) (classification by
race); Oyama California, 332 US. 633, 68
s.Ct. 269, 92 L.Ed. 249 (1948) (national origin):
Graham ¥- Richardson, 403 U.S. 365, 91 S.Ct.
1848, 29 L.Ed.2d 534 (1971) (alienage).
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Boren, 429 U.S. 190, 167, 97 5.Ct 451, 457,
50 L.Ed.2d 397 (1976); see also Plyler v
Doe, supre, 102 g Ct. at 2395, Lalli v
Lalli, 439 US. 959, 265,-99 S.CL. 518, 523,
58 L.Ed.2d 503 (1978).

If neither strict nor intermediate scrutiny
is appropriate, then the statute will be test-
ed for mere rationality. We “seek only the
assurance that the classification at issue
bears some {air relationship to a legitimate
public purpose.” Plyler v. Doe, supra. 102
S.Ct. al 23t

{31 In deciding the appropriate level of
serutiny in {his case, we note that the plain-
tiffs have identified no fundamental rights
that are impaired by the Cleburne ordi-
nance. Our analysis, then, is limited to
whether the class of mentally retarded per-
sons is suspect or at least possesses suffi-
cient characteristics of a suspect class 1o
warrant intermediate review.

Although some district courts have dis-
cussed this issue,’ we can find no appellate
opinions directly deciding the proper char-
acterization of mentally retarded persons
for Bqual Protection analysis.? Therefore,

7. See Association for Retarded Citizens of North
Dakota v, Olson, 561 F.Supp. 473, 490 (D.N.D.
1982) (intermediate scruliny appropriate for
classifications discriminating against mentally
retarded - persons); Fialkowski v. Shapp, 405
F.Supp. 946, 957-59 (E.D.Pa.1975) (same) (dic-
tum); cf. Frederick L. v. Thomas, 408 F.Supp.
832, 836 (E.D.Pa.1976) (classification discrimi-
nating against learning disabled should be test-
ed under intermediate scrutiny) (dictum ). But
see New York State Assoc. for Retarded Children
v. Rockefeller, 357 F.Supp- 752, 762 (E.D.N.Y.
1973) (inmates of state institution for mentally
retarded not a suspect class); Developmental
Disabilities Advocacy Center v. Melon, 521
F.Supp. 365, 371 (D.N.H.1981) (same); Ander-
son v. Banks, 520 F.Supp. 472, 512 (S.D.Ga.1981)
{mentally retarded persons not a “quasi-suspect“
class). Some cases have discussed whether
mentally ill persons are a suspect of “quasi-sus-

we face the issue as oné of first impres-
sion.

The courts have identified several indicia
of the suspect classes. In San Antonio
Independmzt'School District v. Rodriguez,
411 US. 1, 28, 93 §.Ct 1273, 1294, 36
L.Ed.2d 16 (1973), the Supreme Court con-
sidered whether

the class is ... saddled with such disabil-
ities, or subjected to such a history of
purposeful unequal treatment. or rele-
rated to such a position of political pow-
erlessness as to command extraordinary
protection from the majoritarian political
process.

Accord, Plyler v. Doe, supra, 102 S.Ct. at

2904-95 n. 14; Graham v Richardson. 403

U.S. 365, 372, 91 S.Ct. 1845, 29 L.Ed.2d 534

(1964); see also United States v. Carolene
Products Co., 304 U.S. 144, 152-53 n. 4, 53
Q Ct. 778, 783-84 n. 4, 82 L.Ed. 1234 (1933).
In Plyler v Doe, supra, the Court also
noted that

[s]ome classifications are more likely
than others to reflect deep-seated preju-

dice rather than legislative rationality in -

pect” class. See, e.g., Doe w. Colautti, 592 F.2d
704, 710 {3d Cir.1979) {mentally ill not a suspect
class); Sterling v. Harris, 478 F.Supp. 1046, 1056
(N.D.1IL.1979), rev'd other grounds sub nomi;
Schweiker v. Wilson, 450 U.S. 221, 101 S.Cu.
1074, 67 L.Ed.2d 188 (1981) (mentally ill a "qua-
si-suspect” class)- However, mental illness is
distinguishable in significant ways from mental
retardation, as we discuss infra at note 10.
Thus, the mental illness cases offer at best only
weak analogies {o the casc.at bar.

8. Romeo v. Youngberg, 644 F.2d 147,163 n. 35
(3d Cir.1981) (en banc ) does suggest, however,
that mentally retarded persons might be a “dis-

crete and insular” minority deserving height- -

ened scrutiny. See infra at 14, Cf. Abrams v.
11 Cornwall Co., 695 F.2d 34, 39 (2d Cir.1982)
(discrimination against mentally retarded per-
sons is invidious).
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pursuit of some legitimate objective.
Legislation predicated on such prejudice
is easily recognized as incompatible with
the constitutional understanding that
each person is to be judged individually
and is entitled to equal justice under the
law. Classifications treated as suspect
tend to be irrelevant to any proper legis-
lative goal. :

102 S.Ct. at 2394-95 n. 14.

Finally, if membership in the minority
class is immutable, the Supreme Court is

more likely to give the class special protec-

tion. See Parham v. Hughes, 441 U.S. 347,
351, 99 S.Ct. 1742, 1745-46, 60 1.Ed.2d 269
(1979); ¢f. Plyler v. Doe, supra, 102 8.Ct.
at 2396 (minor children of illegal aliens are
not in this country voluntarily and, there-
fore, are not comparably situated to their
parents).

Applying these tests to the case at bar,
we conclude that although mental retar-
dates are not a suspect class, they do share
enough of the characteristics of a suspect
class to warrant heightened scrutiny. Dis-
crimination against the mentally retarded
is likely to reflect deep-seated prejudice.

“They have been subjected to a history of

unfair and often grotesque mistreatment.
Until the 1970s, they were universally de-
nied admittance -into public schools in the
United States. In addition, the Eugenic
Society of America fought during the first
half of this century to have retarded per-
sons eradicated entirely through euthana-
sia and compulsory sterilization. See
Pennsylvania Assoc. of ‘Retarded Chil-

dren . Pennsylvania, 343 F.Supp. 219,

9. The. attitude of the past can be read in the
words of Justice Holmes:

We have seen more than once that the pub-
lic welfare may call upon the best citizens for
their lives. It would be strange indeed if it
could not call upon those who sap the

CLEBURNE LIVING CENTER v. CITY OF CLEBURNE, TEX.

294 (E.D.Pa.1972). Euthanasia was reject-
ed; but thirty-two states have had statutes
providing for the sterilization of retarded
individuals. Id. at 294 n. 42; Falkowski v.
Shapp, supra note T, at 959 n. 9; O'Hara
& Sanks, Eugenic Sterilization, 45 Geo.L.J.
30 (1956); see also Buck v. Bell, 274 US.
200, 47 S.Ct. 584, 71 L.Ed. 1000 (1927)
(upholding Virginia compulsory steriliza-
tion Jaw).? .

Mental retardates have been segregated
in remote, stigmatizing institutions. Cle-
burne Living Center v. City of, Cleburne,
supra note 3, at 9. Finding 32, Trial Tran-
seript at 142; and when permitted in socie-*
ty, they have often been subjected to ridi-
cule, id. at 141. Once-technical terms for
various degrees of retardation—e.g. “idi-
ots,” “imbeciles,” “morons’—have become
popular terms of derision.

These forms of mistreatment have per-
petuated the historical misunderstanding of
mental retardation and led to popular fears
and uncertainty. The Cleburne ordinance
discriminates between the mentally retard-
ed and other groups—e.g. the elderly—that
also require supervision but may establish
group homes in the R-3 district without a
special use permit. This distinction is like-
ly to reflect the deep-seated historical prej-
udice against the mentally retarded.

In addition, mentally retarded persons
have lacked political power. The trial court
found that they “historically have been

subjected to exclusion from the political

process....”
9, Finding 32

Cleburne, supra note 3, at
Indeed, as of 1979, most

strength of the State for these lesser sacrifices
. in order to prevent our being swamped
with incompetence.... Three generations of
imbeciles are enough.
1d. 274 US. at 207, 47 S.Ct. at 585.
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states disqualified mentally retarded indi-
viduals from voting. Note, Mental Dis-
ability and the Right to Vote, 88 Yale L.J.
1644 (1979).) Furthermore, political or-
ganizations for the mentally retarded have
emerged only recently and still possess rel-
atively little power. As the Third Circuit
declared in Romeo v. Youngberg, 644 F.2d
147 (3d Cir.1981) (en banc):

The mentally retarded may well be a

' paradigmatic example of a discrete and

insular minority for whom the judiciary
should exercise special solicitude. Cf
United States v. Carolene Products, 304
U.S. 144, 152-53 n. 4, 58 S.Ct. 778, 783-
84 n. 4, 82 L.Ed.2d 1234 (1938). The
retarded cannot vote in most states and,
with few community ties, sponsors or
friends, have minimal impact on the polit-
ical process. See J. Ely, Democracy and
District, 135-79 (1980).

Id. at 163 n. 35.

Finally, the mentally retarded deserve
special consideration because their condi-
tion is immutable. Dr. Phillip Roos ex-

10. In Texas, both the state constitution and elec-
tion code provide:

The following classes of persons shall not be ]

allowed to vote in this state, to wit:

Second: Idiots and lunatics.

Tex. Const. art. V1, § 1; Tex.Elec.Code Ann. art.
5.01 (Vernon Supp 1982). A 1982 opinion of the
Texas Secretary of State limited that language to
mentally retarded persons who have been adju-
dicated incompetent. Election Law Opinion
DAD-27 (1982). The opinion relied in. large
part on the Mentally Retarded Persons Act of
1977, Tex.Rev.Civ.Stat.Ann. art. 5547-300, § 2(c)
(Vernon Supp.1982).

We do not believe, however, that the mentally
retarded have suddenly become politically pow-
erful in Texas. They are still a relatively small
bloc, notwithstanding the existence of organiza-
tions like the Johnson County Association of
Retarded Citizens. Moreover, their right to vote

plained at trial that mental retardation is
“Irreversible.” “[T]here may be some ame-
lioration, but to date it is not a curable
condition.” Trial Transcript at 139.

The combination of these factors—histor-
ical prejudice, political powerlessness, and
immutability—ecalls for heightened scerutiny
of classifications diseriminating against the .
mentally retarded. We are not prepared to
say that they are a full-fledged suspect
class, however. Strict scrutiny -has been
reserved for classifications, su¢h as race,
that “tend to be irrelevant to-any proper
legislative goal.” Plyler v. Doe, supra 102.
S.Ct. at 2394-95 n. 14. Though mental
retardation is irrelevant to many policies; it
1s a relevant distinction in some cases. For
example, learning difficulties may have a
bearing on the types of school programs to
which a child is assigned or the types of
employment for which an adult is qualified.
Therefore, we hold that mentally retarded
persons are only a “quasi-suspect” class
and that laws discriminating against the
mentally retarded should be given interme-

~ diate scrutiny.!! .

was unclear as late as 1982. The Secretary of
State opinion was necessitated by a local judge's
decision to bar from the polls a mentally retard-
ed person who had not been adjudicated incom-
petent. [d. The powerlessness of the minority
is especially clear in our case, for the Cleburne
Ordinance was passed in 1965, long before the
Secretary of State Opinion or the Mentally Re-
tarded Persons Act. ’

A1, In deciding that classifications against the

- mentally retarded deserve heightened scrutiny,
we express no view about classifications involv-
ing the mentally ill. Some courts and commen-
tators have suggested that mentally ill persons
are a suspect or quasi-suspect class. See, e.g,
Sterling v. Harrts, suprd, 478 F.Supp. at 1053;
Note, Menial lllness: A Suspect Classification, 83
Y.L.J. 1237 (1974); bur see Doe v. Colaurti supra.
The Fifth Circuit has not addressed this issue,
except to say in dictum that the mentally ill are
not a suspect class. See Benham v. Edwards,
678 F.2d 511, 515 n. 9 (Sth Cir. Unit B 1982).



We note that heightened serutiny is par-
ticularly appropriate in the case at bar,
because the Cleburne ordinance as applied
withholds a benefit which, though not fun-
damental, is very important to the mentally
retarded. See Plyler v. Doe, supra, 102
S.Ct. al 2398; Tribe, supra at 1089-90. In
Plyler, the Supreme Court addressed a
Texas statute which withheld from loeal
‘school districts any funds for the education
of children who were not legally admitted
into the United States. The statute alsu
authorized locul districts to exclude such
children from the public schools. 102 S.Ct.
at 2389, The Courl held that heighiened
scrutiny was appropriate not only because
the children shared some of the character-
istics of a suspect class, but alse because
they were denied an important benefit.
Education is not a fundamental right, id. at
2397, San Antonio Independent School
District ». Rodriguez, supra, 93 S.Ct. at
1297; but it is important in helping such
children overcome the bius against them
and participate in American society:

The stigma of illiteracy will mark them
for the rest of their lives. By denying
these children a basic education, we deny
them the ability to live within the strue-
ture of our civie institutions, and fore-
close any realistic possibility that they
will contribute in even the smallest way
to the progress of our Nation. In deter-
mining the rationality of [the Texas stat-

The Court explicitly declined to decide whether
intermediate scrutiny would be appropriate. Id.

In any event, mental retardation is functional-
ly different from mental illness; sce supra note
2; and the differences cut in favor of height-
ened scrutiny for the retarded. Mental retarda-
tion is not an emotional disorder but a learning
problem; it arguably invokes fewer safety con-
cerns than does mental retardation. More im-
portant, mental retardation, unlike many men-
tal illnesses, is an immutable disorder. The
mentally retarded cannot be cured. [d.

(
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ute], we may appropriately take into
account its costs to the Nation and to the
innocent children who are its victims.

102 S.Ct. at 2393,

In the same way, the exclusion of group
homes from Cleburne operates to prevent
mentally retarded persons from assimilat-
ing inte and contributing to their socicty.
The trial court found that

.fgJroup homes currently are the principal
communicy living alternatives for per-
sons who are mentally returded. The
availability of such a home in u communi-
ty is an essential ingredient of normal
living putterns for persons who are men- °
tally retarded, and euch factor thu
makes such group homes harder to es-
tablish operates to exclude persons who
are mentally retarded from the communi-
ty.
Cleburne, supra at 9, Finding 30. Isolated
from normal community patterns, they can
never hope to adapt. The resulting awk-
wardness of retarded persons as well as
the fact of state-sanctioned isolation fur-
ther stigmatize the group and provide addi-
tional barriers to their hope for self-im-
provement.

The Ninth Circuit has held in an analo-
gous case that heightened serutiny is ap-
propriate. See J.W. v. City of Tacoma, 720
F.2d 1126 (9th Cir.1933). The Court re-

Finally, mental illness covers a broader spec-
trum of disorders and is more difficult to define
than mental retardation. The court in Doe w.
Colautti, supra, 592 F.2d at 711, refused to grant
extraordinary protection to the mentally ill:

a class that is “large, diverse, [and] amor-
phous...." The concept of mental illness 1s
susceptible to much dispute, and the category
encompasses a whole range of disorders,
varying in character, and effects.

Mental retardation is much more narrowly
defined. See supra note 1.
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viewed a local-zoning ordinance that re-
quired a special use permit before the egs-
tablishment of a group home for former
mental patients ' in the R-2 zone.!® Inter

. mediate scrutiny was held to be applicable -

because the cluss shared some of the char-
acteristics of suspect classes and because
the ‘ordinance denied important benefits:

We note ... that the benefits the ordi-
nance restricts are the former mental
patients’ access to housing and rehabili-
tative services. While they are not fun-
dumenial rights, they like education at
issue in Plyler, are essential to individu-
als’ full participation in society. Indeed,
for former mental patients, a reintegra-
tion into society accomplished through
living, in a moderately structured setting
in a residential neighborhood is an essen-
tial part of therapy.

Id. at 1129.1

For the same reasons, we think that in-
termediate scrutiny is particularly appro-

12. We are not suggesting that former mental.
patients are identical to the mentally retarded.
See supra notes 2, 10. However, many of the
problems (e.g. the community’s fear and dis-
trust) that face mental patients in rcturning to
society arc similar to problems faced by the
mentally retarded.

13. The Tacoma ordinance was arguably less
problematic than the Cleburne ordinance, be-
cause the Tacoma law provided specific condi-
tions for the issuance of a permil. See id. at
1130 n. 5. The Cleburne ordinance has no
guidelines at all.

14. Incidentally, although the court relied on
thesc arguments to apply heightened scrutiny, it
explicitly left open

the possibility that, in a case with a record
more fully developed as to the characteristics
and status of former mental patients, a con-
clusion that they indeed constitute a suspect
class might be warranted.
“Id. at 1129, )

15. The City has argued that the statute does not
actually exclude all such group homes but mere-

priate in reviewing an ordinance 1% that re-
stricts the availability of group homes for
the mentally retarded.

{4] In applying that test, we hold that
the ordinance is unconstitutional both on its
face and as applied.” First, the provision
itself does not substantially further any
important governmental interests. The
problem lies not with the interests them-
selves but with the relevance of the ordi-
nance to those interests. We will assume
that all of the legislative goals asserted by
the City of Cleburne are substahtial. In
each instance, however, there is not a suffi-
ciently close correspondence between the
goal and the ordinance’s means of achiev-
ing it. See Craig v Boren, supra, 429
U.S. at 197, 200-204, 97 S.Ct. at 460 (re-
quiring closer fit between legislative objec-
tive and statutory means than is required

“under rational review); Tribe, supra at

ly requires one additional procedural hurdle.
In effect, there is only a possibility of exclusion.
Arguably, then we should not adopt heightened
review in testing the facial validity of the statute
as opposed to its application. '

Yet the same possibility obtained in both Plyl-
er and City of Tucoma. The Texas Ordinance in
Plyler authorized but did not require local
school districts to exclude undocumented chil-
dren. Indeed, the Tyler Independent School
District had enrolled such children free of
charge until 1977 when it required a tuition fee.
102 S.Ct. at 2389 n. 2. The Court tested the
provision, however, with more than minimal
scrutiny because of the potential exclusion.

More to the point, the zoning ordinance in
City of Tacoma, like the Cleburne Ordinance,
did not éxclude all group homes but merely
required a special use permit. The Ninth Cir-
cuit tested the statute under intermediate seruti-
ny again because of the possible denial of an
important benefit. .

‘Thus, the possible exclusion here is sufficient
to justify our considering the importance of the
restricted benefit when we analyze the statute
on its face. )



B

2360 'CLEBURNE LIVING CENTER v. CITY OT CLEBURNE, TEX.

1083 & n. 10 (same); see also Trimble v
Gordon, supra, 430 U.S. at T70-T1, 97
S.Ct. at 1465-66; Hampton v. Mow Sun
Wong, 426 1.8, 88, 96 S.Ct. 1895, 1904 n.
20, 1911 n. 43, 48 L.Ed2d 495 (1976);
Cleveland Board of Education v. LaFl-
eur, 414 US. 632, 94 S.Ct. 791, 799-80 n.
18, 39 L.Ed.2d 52 (1974). The standardless
requirement of a special use permit for all
group homes for the mentaily retarded is
both vastly overbroad and vastly underin-
clusive.

For example, the City claims that the
objectives of the statute were:

‘1. to avoid undue concentrations of pop-
ulation;

9. to lessen congestion in the streets;

3. to ensure safety from fire and other
dangers; and

4. to protect the health, safety and wel-
fare of the City's population—in particu-
lar ‘

a. to protect the gerenity of the exist-
ing neighborhoods,

b. to protectneighbors from harm;
and

c. to protect the mental retardates
themselves by providing an appropri-
ate living environment.

See Brief of Appellees at 91-24.

The ordinance is irrelevant to the ac
hievement of the first two asserted objec-
tives. The same house with the same num-
ber of occupants would be a permitted use
so long as the occupants were pot mentally
relarded. Cleburne, suprd note 3 at 7,
Finding 24. Therefore the ordinance does
not control population at all. It merely
controls the learning skills of the popula-
tion.

The ordinance likewise does not control
teaffic flow. The government hus not
shown that mentally retarded persons drive
more cars or receive more visitors than
other people. There is no basis for con-
cluding that traffic «ill be any more con-
gested because the residents of the Feath-
erston house are mentally retarded. One
might argue (though the City has not taken
this position) that traffic would be more.
congested hecause mentally retarded per-
sons would wander into the streets. Other
people do the samé, however:. and there i3
no evidence in the record that mentally
retarded porsons are anusuilly prone to

cause such 2 hazard. We reject traftfic *°

congestion as a goal that is furthered by - -
the ordinance.

The record also fails to support the claim
that the ordinance protecis the serenity of
neighborhoods and shields neighbors from
harm. The City produced only one story of
a mentally retarded person who had caused
a disruption: he had removed some mail
from a neighbor’s mailbox but later re-
turned it. Moreover, this event did not
even take place in Cleburne. See Trial
Transcript at 111, Nothing in the record’
indicates that mentally retarded persons—
and particularly those admitted into group
homes—are more disruptive or dangerous
than other people. On the contrary, Dr.
Roos testified that the mailbox incident
was not common behavior in moderately
retarded persons and was just as possible
in most children. Id. at 164. Yet publi
schools and homes for delinquent childre’
are permitted in the zone. The discrimin
tion between the mentally retarded an
other persons is not explained by recours
to neighborhoad serenity.

Finally, as to “safety from fire and oth-

. dangers,” the City does not clarify wheth

mentally retarded persons will cause t
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dangers or require special city services
when accidents occur. In either event, the
City has not proved a substantial relation-
ship between the goal and the ordinance.
There is no evidence in the record that
mentally retarded persons are more likely -
than other people to light fires (or cause
other hazards). It is conceivable that they
might require special care in an emergency.
However, the City has never shown that
they require more supervision than groups
like the elderly whose nursing homes are
permitted in the R-3 zone without permits.
Nor has the City shown that the existing
supervisors in the Featherston house would
provide inadequate care. To treat all
homes for the mentally retarded as non-
permitted uses is an excessively blunt in-
strument for achieving fire safety. The
City could more appropriately solve this
problem by requiring a certain number of
caretakers per resident or by setting limits
on occupancy. Such requirements already
exist in federal and state regulations. See
Cleburne, supra note 3, at 6, Finding 20.
There is no reason why the City cannot be
more specific in delineating its concerns.

The same objection can be raised to the
City’s general claim that the ordinance
serves to protect the health, safety, and
welfare of mentally retarded persons—by

insuring, for example, that group homes .

are well constructed, safely located, and
not over<rowded. The City could serve
these interests in a much more direct man-
ner by setting specific requirements to
guide the judgment of the City Council.
The alternative (embodied in the Cleburne
ordinance) of giving the city council com-
. plete discretion to bar all group homes is
too dangerous. There is too great a poten-
tial for blanket discrimination, fueled by
the very fears and prejudices that drove
neighbors in this case to petition the City

Council against the Featherston Home.
We cannot sanction such unbridled disere-
tion in dealing with a class that has suf-
fered a history of mistreatment and politi-
cal impotence. The Cleburne provision re-
quiring a special use permit for mental
retardates’ group homes is facially invalid
under the Equal Protection Clause.

That holding alone would be sufficient to
decide this case. The ordinance provision
was unconstitutional; therefore it could not
be invoked to exclude the Featherston -
Home. However, even if the statute were
facially constitutional, the City Council's
decision in this case would have violated
equal protection. Again, the decision must
be tested under intermediate serutiny; and
we hold that the denial of a permit for the
Featherston Home did not substantially
further any important government interest
justifying the discriminatory classification.-

The factors going into the Council’s deci-
sion were:

(a) the attitude of a majority of owners
of property locdted within two hundred
(200) feet of 210 [sic] Featherston;

(b) the location of a junior high across
the street from 201 Featherston;

(c) concern for the fears of elderly resi-
dents of the neighborhood;

(d) the size of the home and the number
of people to be housed,;

(e) concern over the legal responsibility
_ of CLC for any actions which the mental-
ly retarded residents might take;

(f) the home's location on a five hundred
(500) year flood plain; and

{(g)‘in general, the presentation made be-
fore the City Council.

Cleburne, supra note 3, at 9-10, Finding
34.
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The final faétor (g) is too ambiguous to
justify discrimination; and two more (a and
¢) do not serve substantial interests. The
prejudices and fears of neighbors are not in
themselves legitinate bases for diserimina-
tion.

The location of & junior high across the

street from the Featherston Home (factor .

b) raises an arguable concern that the stu-
dents would tease or abuse residents of the

- home. However, that danger seems mini-

mal, since about thirty students are them-
selves mentally retarded. Cleburne, su-
pra, note 3, at 6, Finding 21. More impor-
tant, the very purpose of living in a com-
munily group home is to confront and learn
to handle society’s obstacles. If we accept
that the hostility of junior high students is
a substantial concern, then any hostility
may become the justification for denying a
use permit. In effect, prejudice becomes
its own excuse. We cannot accept that as
a substantial interest, particularly given
the speculative, unsupported nature of the
City’s allegations.

. The size of the home and the number of

‘people to be housed are important inter-

ests; but they are not substantially served
by denying the permit in this case. The
Featherston Home has four bedrooms and
two baths and will house thirteen people.
The structure contains 2700 square feet

" and is located on a lot that is 156 feet long

by 103 feet wide. Citing a recent Texas
regulation that limits group homes to six
residents, the City argues that residents of
the Featherston Home will be too crowded.
The regulation only applies to applications
made after May 1, 1982 and, therefore,
does not govern the Featherston Home;
but the City feels that the regulation indi-
cates the needs of mentally retarded per-
sons. However, the existence of the regu-
lation does not explain Cleburne’s discrimi-

nation between the mentally retarded and
others. The City never justifies its appar-
ent view that other people can live under
such “‘crowded” conditions when mentally
retarded persons cannot. Moreover, as-
suming that the City would be comfortable
with six residents, it has never justified the
difference between six and thirteen per-
sons. The only discussion of this question
came from Dr. Roos who knew of “no
research evidence indicating that a group
home with six does a better job than a
group home with fifteen.” Trial Record at -
161. In sum, the City has hever proven
that the mentally retarded have unusual
space needs or that denying the Feather- |
ston permit serves that interest. C

The stated goal of insuring CLC's legal
responsibility for the actions of its resi-
dents is not sufficiently important. No-
where in the briefs or the record do we find
an explanation why mental retardates
alone must prove their financial solvency to
live in Cleburne. Nor do we find any ex-
planation of how CLC fell short.

Fiually, the argument that the Home
would be in a 500 year flood plain seems
somewhat strained. Though the safety of
the residents is important, the danger of 2

‘flcod every five hundred years is not par-

ticularly great.

In sum, none of the proffered reasons
for denying the Featherston permit sub-
stantially served an important government
interest. The application of the ordinance
denied equal protection.

VIL. STANDING OF JCARC

(5] The Johnson County Associution of
Retarded Citizens has asserted standing to
litigate this suit in its own right and as a
representative of its members. The trial -
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court held that the association had failed to
prove any injury to itself or to its members.
Therefore, it failed to satisfy the require-
ments for standing.

We affirm, for the reason given by the
trial court. The JCARC has not shown any
injury to its members. Although it claims
that some of its members are potential
residents of the Featherston Home, it has
never identified any individuals who actual-
ly desire to live there. Thus, it is
impossible to tell if any of the members
were actually harmed by the City Council's
action. See Warth v. Seldin; 422 U.S. 490,
95 S.Ct. 2147, 45 L.Ed.2d 343 (1975); Sier-
ra Club v. Morton, 405 U.S. 727, 92 S.Ct.
1361, 31 L.Ed.2d 636 (1972).

Nor has the JCARC proven a sufficient
injury to its own interests. The associa-
tion’s activities include “promoting the gen-
eral welfare of mentally retarded people,
fostering the development of programs on
their behalf, and advising and aiding par-
ents of mentally retarded persons in the
solution of their problems in this area.”
Brief of Appellant at 3. In particular, the
JCARC favors the development of group

16. Admittedly, we have provided the JCARC
with a formula for establishing standing in its
future litigation. There is high precedent for
giving such advice. See Sierra Club v. Morton,

¢

TEX. 2363
homes; and the City Counecil's decision al-
legedly impairs this interest. However, the
association’s interest seems no different
from that of the low-income housing associ-
ation denied standing in Warth v. Seldin,
supra. The injury to the JCARC's “ab-
stract social interests” is too intangible to
justify standing. Havens-Realty Corp. v.
Coleman, 455 U.S. 363, 102 S.Ct. 1114,
1124, 71 L.Ed.2d 214 (1982).

The association would have standing if it
proved that (1) it provides counseling and
referral services for mentally retarded per-
sons seeking group homes, and (2) it has
had to devote significant resourdes to com-
batting the City Counecil's diserimination. .
Id. However, it has not yet proven any
drain on its resources, so it does not come
within the Havens formula.

In future cases, the JCARC can put forth
evidence proving such an injury, or it can
show that one of its members actually de-
sires to live in the contested group home,!®

AFFIRMED IN- PART, REVERSED
AND REMANDED IN PART.

_Supra, 92 S.Ct. at 1366.
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